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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TARIQ MAHMOUD ALSAWAM,
Petitioner,
05-CV-1244 (CKK)

V.
BARACK OBAMA, et al.
Respondents.

R E P L Y TO RESPONDENTS' MEMORANDUM IN OPPOSITION
TO PETITIONER'S E M E R G E N C Y MOTION FOR MEDICAL CARE
Mr. Tarek El Sawah, the Petitioner, respectfully submits the following in reply to
Respondents' Memorandum in Opposition to Petitioner's Emergency Motion for Medical Care
("Gov't Opp'n") [Dkt. #312]. In an attempt to convince the Court that it is without authority to
act on Mr. El Sawah's Emergency Motion for Medical Care ("Pet. Mtn.") [Dkt. #307], the
government characterizes the motion as a conditions-of-confmement claim. Petitioner has made
no such claim, but rather seeks the Court's assistance in maintaining his right to pursue his
habeas claim and have access to counsel by maintaining his health. The govemment also claims
that Mr. El Sawah's motion has no factual basis because "he has access to appropriate, and
comprehensive medical care." Gov't Opp'n at 1. According to the government, Mr. El Sawah
does not receive this care because he "refuses medical treatment on a regular basis." Id.
Mr. El Sawah has not been provided with or offered adequate medical care, and his conduct does
not constitute a "refusal" that would permit the government to witlihold medical care and
interfere with Mr. El Sawah's access to counsel and ability to pursue his habeas petition.
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THE COURT HAS JURISDICTION TO ISSUE ORDERS NECESSARY TO
PRESERVE MR. E L SAWAH'S ACCESS TO COUNSEL AND ABILITY TO
PURSUE HIS PETITION.
The govemment argues that Mr. El Sawah's "motion fails to acknowledge the

jurisdictional bar against conditions-of-confmement claims." Gov't Opp'n at 2. Mr. El Sawah's
motion does not discuss jurisdiction for conditions-of-confmement claims because he has not
made such a claim. He is not arguing that the government must provide him with medical care
because he is in their custody (although it must, see Article 30 ofthe Geneva Convention
Relative to the Treatment of Prisoners of War (Geneva Convention UI)). Nor is he seeking a
preliminary injunction to obtain adequate medical treatment based on any entitlement to any
particular treatment. The government's discussion of preliminary injunctions, therefore, is
inapposite. See Gov't Opp'n at 7-8.
As set forth in his motion, Mr. El Sawah asks this Court to exercise its authority to ensure
that he has access to counsel and the ability to pursue his habeas case before the Court. Under
the unique circumstances ofthis case, the failure to provide medical care consistent with current
medical standards of care is interfering with Mr. El Sawah's access to counsel and ability to
pursue his habeas petition. Specifically, without adequate care, Mr. El Sawah cannot participate
in meetings with legal counsel because he caimot stay conscious during meetings and cannot
focus on and understand discussions of his case in order to prepare to proceed in this matter. See
Pet. Mtn., Attachments 2 and 3 (Declarations of Sean M. Gleason and Deidre G. Brou).
The Court's jurisdiction and authority to issue orders necessary to assure access to
counsel in habeas proceedings was most recently and thoroughly discussed by Chief Judge Royce
C. Lamberth in In Re Guantanamo Bay Detainee Litigation (Hatim, et al, v. Obama), 2013 WL
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3467134 (July 11, 2013) (granting in part motion to invalidate new search procedures as
interfering with right to counsel).
hi a litany of rulings, this Court and the Supreme Court have
affirmed that the federal courts are open to Guantanamo detainees
who wish to prove that their indefinite detentions are illegal.. .
This Court and the Supreme Court also held that Guantanamo
detainees have a concomitant right to the assistance of counsel.
Hamdi v. Rumsfeld, 542 U.S. 507, 539, 124 S.Ct. 2633, 159
L.Ed.2d 578 (2004); Al Odah v. UnitedStates, 346 F.Supp.2d 1, 5
(D.D.C. 2004).
These rulings raised significant questions about counsels'
access to detainees and classified information. This Court first
began to address this problem in A l Odah, where Judge KoUarKotelly found that the Court had power "to fashion procedures by
analogy to existing procedures, in aid of the Court's jurisdiction
and in order to develop a factual record as necessary for the Court
to make a decision on the merits o f detainee habeas claims. 346
F.Supp.2d at 6; see also Harris v. Nelson, 394 U.S. 286, 298, 89
S.Ct. 1082, 22 L.Ed.2d 281 (1969) ("[A] district court may, in an
appropriate case, arrange for procedures which will allow
development... of the facts relevant to disposition of a habeas
corpus petition.").
Hatim, 2013 WL 3467134, *4-5.
Judge Lamberth also noted:
The foundation ofthe Supreme Court's habeas jurisprudence is
that the Great Writ lies at the core ofthis nation's constitutional
system and that it is the duty of the courts to remedy lawless
executive detention,.. . [and T]he duty imposed by the Great Writ
requires the Judiciary to ensure that access to the courts is
"adequate, effective, and meaningful." . . . In the context of
Guantanamo Bay habeas litigation, "access to the Court means
nothing without access to counsel."
Id. at *6-7 (citations omitted).
Because the issue raised in Hatim was "a narrow challenge to alleged government
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interference to petitioners' access to counsel that prevents them from prosecuting habeas cases
before this Court," Judge Lamberth rejected the goverimient's claim that the Military
Commissions Act of 2006 ("MCA"), 28 U.S.C. 2241(e), deprived the Court of jurisdiction.
Hatim, 2013 WL M61\2>A at *7-8. Just as in Hatim, "[a]t its heart, this case is about [Mr. El
Sawah's] ability to invoke the writ of habeas corpus through access to the Court and access to
counsel." Id. at * 1. For this reason, the Court should reject the government's MCA
jurisdictional challenge, just as Judge Lamberth did. The Court has jurisdiction to fashion
appropriate relief to prevent the government's continued interference with Mr. El Sawah's access
to counsel by failing to provide necessary medical care.
The government attempts to divorce Mr. El Sawah's medical condition from his ability to
commimicate with counsel and suggests that because it is medical care that Mr. El Sawah is
seeking, his claim camiot be related to access to counsel. In support of this argument, the
government cites a number of inapposite cases that address medical issues unrelated to access to
counsel. Gov't Opp'n at 9-10 (citing Aamer v. Obama, - F. Supp. 2d - , 2013 WL 3651393
(D.D.C. July 16, 2013) (Collyer, J.) (request for injunction precluding involuntary feeding);
Dhiab v. Obama, - F. Supp. 2d - , 2013 WL 3388650 (D.D.C. July 8, 2013) (Kessler, J.) (same);
Tumani v. Obama, 598 F. Supp. 2d 67 (D.D.C. 2009) (Urbina, J.) (requests for transfer to less
restrictive camp, to terminate interrogations, and to see father (who was another detainee)); Al
Shurfa v. Obama, 2009 WL 1451500 (D.D.C. May 21, 2009) (Leon, J.) (requests for transfer to
less restrictive camp and to evaluate detainee's competence to dismiss his case); Al-Ghizzawi v.
Bush, 2008 WL 948337 (D.D.C. Apr. 8, 2008) (Bates, J.) (requests for transfer to civiHan
medical facility and for allegedly needed medical treatments); Khadr v. Bush, 587 F. Supp. 2d
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225, 234-37 (D.D.C. 2008) (Bates, J.) (request for transfer to a rehabilitation and reintegration
program);/77 re Guantanamo Bay Detainee Litig., 577 F. Supp. 2d 312, 314-16 (D.D.C. 2008)
(Hogan, J.) (requests for mattress and blaiiket, for access to medical records, and to meet with
detainee's treating military physician)). Unlike in the cases cited by the government, the issue
here is the deprivation of medical care that is directly interfering with access to counsel and the
ability to pursue habeas. Cf. Aamer, 2013 WL 3651393, *5 (noting that petitioners had not
raised deprivation of medical care). The cases cited bythe government (and Chief Judge
Lamberth in Hatim) do not address medical issues related to access to counsel. In other
Guantanamo cases, where the petitioner had demonstrated that the request was necessary to
preserve access to counsel, judges ofthis District have granted requests related to medical care.
See, e.g., Al-Oshan v. Obama, 753 F.Supp.2d 1, 6 (D.D.C. 2010) (Urbina, J.) (requiring
government to permit petitioner's medical experts to evaluate petitioner and requiring
Guantanamo physician to consult with one of petitioner's expert); Al-Joudi v. Bush, 406
F.Supp.2d 13, 21-22 (D.D.C. 2005) (Kessler, J.) (requiring government to provide medical
records to assure access to counsel). In fact, in one of the cases cited by the government, the
court found that it had the authority to require the government to provide medical records to
assure meaningful access to counsel and the court. See Tumani, 598 F. Supp.2d at 69-70.
The government tries to distinguish ^/-/oMt/z m6.Al-0sham by arguing that in those cases
petitioners sought and were granted only more information to assess the petitioners' ability to
participate in habeas proceedings. Gov't Opp'n at 13. This distinction is irrelevant. These cases
support Mr. El Sawah's position that the Court has jurisdiction to address all issues related to
access to counsel, including medical issues, la. Al-Joudi and Al-Osham, the petitioners sought
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(and were given) information to assess tlie status ofthe petitioner's health. Here, counsel has
submitted evidence demonstrating the need for additional measures to assure access to counsel ~
treatment is necessary to assure access to counsel.
The declarations attached to Mr. El Sawah's motion from Mr. El Sawah's military
defense counsel and Dr. Xenalds, demonstrate that the deprivation of medical care at issue here
has caused such a deterioration in Mr. El Sawah's health that it interferes with his access to
counsel and ability to pursue legal claims, hi addition, attached hereto is a declaration from
Dr. Sondra Crosby, who has examined Mr. El Sawah and reviewed the records of his medical
care through August 21, 2013. See Attachment 5 ("Crosby Decl."). Dr. Crosby sets forth Mr. El
Sawah's current medical conditions, explains the treatment required by current medical standards
of care, and fmds that although much of this treatment has been recommended by physicians at
Guantanamo, authorities have not provided the necessary treatment. Id. As a result, Mr. El
Sawah's health has so deteriorated that he cannot stay awake during legal meetings. Military
defense counsel have found that Mr. El Sawah medical conditions have "detrimentally affected
his ability to assist [counsel] and to meaningfully participate in any case to which he is a party."
Pet. Mtn., Attachment 3 at Tf 6. As Dr. Crosby fmds, "without treatment for his cardiac condition
and OSA [obstructive sleep apnea], his condition will continue to worsen and his cognitive
functioning will continue to decHne, preventing him from effectively communicating with his
counsel." Crosby Decl. at f 15. This is not a "garden-variety conditions-of-confmement" claim
recast as an access to counsel claim, as the government argues. Gov't Opp'n at 10. The
government's failure to provide adequate treatment has caused substantial (and documented)
interference with Mr. El Sawah's access to counsel and ability to pursue his claim.
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The govemment claims that only undersigned counsel's budgetary constraints have
prevented counsel from meeting with Mr. El Sawah. At issue here is not the ability of counsel to
go to Guantanamo and visit with Mr. El Sawah, but Mr. El Sawah's ability (given the state of his
health) to stay awake and participate in such meetings in order to have meaningful access to
counsel as this case moves forward. The declarations from military defense counsel and Drs.
Crosby and Xenakis demonstrate that the lack of medical care prevents Mr. El Sawah from doing
so, and without medical care, he will continue to be unable to do so. It is of no moment that the
evidence of this interference comes from military defense counsel, rather than habeas counsel.
The government offers no evidence to dispute the representations of mihtary defense counsel that
Mr. El Sawah falls asleep during conversations and has trouble participating in discussions of his
case. The Court's jurisdiction to act is not dependent on habeas counsel spending limited
resources simply to confirm the undisputed observations of military defense counsel, nor should
the necessary medical care be further delayed for habeas counsel to schedule and conduct a
habeas visit. Counsel cannot properly represent Petitioner unless counsel has access to him and
is able to communicate with him. See Al-Joudi, 406 F.Supp.2d at 21-22 (counsel "must be made
aware if [Petitioner is] in such fragile physical condition that [his] future ability to commimicate
is in imminent danger"). Counsel cannot communicate with Mr. El Sawah ifhe is so sick that he
cannot stay conscious to discuss issues and his cognitive ability to understand legal issues is
impaired. See Al-Oshan, 753 F.Supp.2d at 6 (petitioner's health is prerequisite condition to
ability to consult with counsel and participate in proceedings).
IL

ADEQUATE MEDICAL C A R E HAS NOT BEEN PROVIDED.
Although acknowledging that Mr. El Sawah is "currently in poor health," the govenmient
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claims that Mr. El Sawah's "life is not in imminent danger, nor is he in immediate danger of
losing his ability to commmiicate with others." Gov't Opp'n at 3. These statements are false.
As Dr. Crosby attests, Mr. El Sawah's condition is life threatening, and the medical care that has
been offered to him does not meet medical standards of care. Crosby Decl. at ^ 16. In support of
its position that Mr. El Sawah has received or been offered adequate medical care, the
government submits a declaration from a doctor who has reviewed Mr. El Sawah's medical
records, but does not claim to have personally examined Mr. El Sawah. Dr. Crosby not only has
reviewed Mr. El Sawah's records, but also has personally examined him and attests to the
deteriorating and Ufe threatening state of his health.
With regard to Mr. El Sawah's obstructive sleep apnea (OSA), the government states that
a continuous positive airway pressure (CPAP) machine has been ordered to assist Mr. El Sawah
with his breathing. The government does not state when it was ordered or when it will be
provided to Mr. El Sawah. This condition, however, has existed for years. A sleep study and
follow up treatment, including with a CPAP machine, are required to meet medical standards of
care, but have not been provided. Crosby Decl. at ^ | 5, 6. As a result, Mr. El Sawah's health has
deteriorated dramatically. Id. Moreover, "most urgent and life threatening of his current multiple
issues are his deteriorating pulmonary status (which has not been evaluated or treated) and
persistent exertional chest pain despite medical therapy." Id. at f 5. Without treatment for his
OSA and pulmonary condition, Mr. El Sawah not only will continue to fall asleep during legal
meetings and be unable to understand legal concepts related to his case, but will not survive. Id.
atTI

15.

As the government acknowledges, Mr. El Sawah is morbidly obese. Gov't Opp'n at 3-4.
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He acquired this condition while in Guantanamo, but the government's proposed treatment plan
- advice to consume fewer calories and get regular exercise ~ does not meet current standards of
care. As Doctor Crosby attests, "[gjiven Mr. El Sawah's ongoing undiagnosed symptoms of
chest pain and shortness of breath, encouraging regular exercise is reckless and could prove
dangerous prior to further evaluation and treatment." Crosby Decl. at 112. The government has
failed to provide the appropriate standard of care for someone of Mr. El Sawah's size, although
he has asked for this care. Id.; see also Attachment 6 (letter dated June 4, 2012 to Guantanamo
Commander from military defense counsel, requesting medical care and noting that Mr. El
Sawah's access to exercise area had recently been restricted).
Guantanamo officials also have failed to provide adequate evaluation and treatment for
coronary artery disease. Id. at ^ 9. The government notes that Mr. El Sawah was recently
offered, but refused an echocardiogram, and the govemment offers to reschedule this test. Gov't
Opp'n at 6. This test, however, "is of limited use for a patient of Mr. El Sawah's size and would
not evaluate myocardial ischemia blood flow or determine if there is blockage in Ms arteries."
Id. Given his size, a more sophisticated test is required. Id.
The officials at Guantanamo have failed to provide a sleep study to evaluate Mr. El
Sawah's OSA or a CPAP machine to treat this condition, have failed to provide an examination
by a pulmonologist to evaluated and treat him for pulmonary disease, have failed to provide
appropriate testing for coronary artery disease, and have failed to provided adequate treatment for
obesity. The government does not acknowledge that the treatment necessary to meet medical
standards of care has not been provided, but instead insists that adequate care has been provided
and blames Mr. El Sawah for any lack of health care - claiming that medical care is not provided
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to Mr. EI Sawah because he "often refuses various tests and treatment recommended by his
medical providers." Gov't Opp'n at 3. Specifically, the government refers to Mr. El Sawah's
refusal to "consume fewer calories and get regular exercise" and his refusal to be shackled in
order to go to medical appointments. These excuses do not support the deprivation of medical
care which interferes with Mr. El Sawah's right to counsel. As set forth in Dr. Crosby's
declaration, advice to eat fewer calories and get exercise does not comply with the standard of
care for someone, such as Mr. El Sawah, who is morbidly obese and his failure to exercise does
not justify withholding additional treatment. Crosby Decl. at ^ 12. Moreover, the shackling
requirement was instituted only recently, in June 2013. At most, the shackling requirement has
interfered with medical treatment only within the last few months and camiot excuse the failure
to provide treatment prior to that date. Nor is this an adequate excuse for not providing medical
care at this time.
At least as of August 16, 2013, when military defense counsel last met with him,
Mr. El Sawah's understanding was that he would have to wear leg shackles to attend medical
appointments. See Pet. Mtn., Attachment 2 at 13. As set forth in Mr. El Sawah's motion, leg
shackles are not a reasonable requirement given Mr. El Sawah's condition. The government now
states that Mr. El Sawah's "claim that he must submit to having his legs shackled while being
transported to medical appointments is false." Gov't Opp'n at 2. The government does not
indicate when this policy was changed, whether or not Mr. El Sawah was notified ofthe change,
or what (if any) medical care was offered to Mr. El Sawah after this policy change.' Undersigned

'The government does not deny that leg shackles were required. Wlien military defense
counsel raised the issue of leg shackles with Rear Admiral Richard W. Butler, Commander, Joint
Task Force - Guantanamo Bay in a letter dated August 15, 2013 (see Pet. Mtn., Attachment 4),
10
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counsel requested a legal telephone call with Mr. El Sawah to clarify his understanding of these
regulations and the call was scheduled for August 29, 2013. According to the government, Mr. El
Sawah "reftised" this call because he refused to have his hands shackled in order to be
transported to the area where the call would take place.
The hand shackling requirement not only does not support the withholding of medical
treatment, but also is itself an interference with Mr. El Sawah's access to counsel. The
government aclaiowledges that Mr. El Sawah "for some time" was permitted to travel to medical
appoints umestrained, but now is required to have his hands shackled. Notably, the "some time"
period was more than seven years ~ without incident. Nothing related to Mr. El Sawah occurred
to require this change. The only thing that occurred and led to this change was the change in
command at Guantanamo in June 2012.^ Given Mr. El Sawah's medical condition (and the lack
of any basis for this change), this requirement is not reasonable. The government claims that
"nothing medically prohibits him from having his hands restrained with standard cuffs while
being transported." Gov't Opp'n. at 5. This is not accurate. As Dr. Crosby submits, "given his
large size, arm shackles likely would interfere with his ability to ambulate, limit his chest
exertion, and exacerbate his symptoms." Crosby Decl. at ^ 14.
The government also claims that nothing medically prohibits Mr. El Sawah from walking

counsel was not told that leg shackles were not required at that time. Instead, in a letter dated
August 20, 2013, Rear Admiral Butler merely noted that military defense counsel's requests
would be referred to the Deputy Assistant Secretary of Defense (Rule of Law and Detainee
Policy). See Attachment 7. Therefore, it appears that the leg shackling requirement was
removed only after August 20"*.
^This command change also resulted in the changes in search requirements for legal calls
and legal visits that were the subject of Judge Lamberth's recent opinion in Hatim., 2013 WL
3467134,*3.
11
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the required 40-50 yards to be transported to medical appointments. Gov't Opp'n at 5. This too
is factually inaccurate. Requiring Mr. El Sawah to walk even this distance could pose a
significant health risk given his symptoms. "Because Mr. El Sawah has been experiencing
shortness of breath and chest pain, requiring him to walk 40-50 yards may be unreasonable until
he has undergone the appropriate tests and treatment for shortness of breath and chest pain."
Crosby Decl. at^j 13.
The government has the ability to provide the necessary medical care and
accommodations to assure that Mr. El Sawah receives this care, but has not done so. Without
adequate care, his access to counsel and his ability to pursue his petition will be lost.
Specifically, the medical care that has not been provided, but is necessary to meet current
medical standards of care and preserve Mr. El Sawah's ability to communicate with counsel
includes: "(1) a sleep study with treatment including a CPAP (continuous positive airway
pressure) machine; (2) evaluation and treatment for pulmonary disease by a pulmonologist; (3)
testing to evaluate for coronary artery disease, such as testing with a positron emission
tomography ("PET") myocardial perfusion imaging ("MPI") under the close care of both a
cardiologist and pulmonologist; and (4) treatment for obesity consistent with current standards of
medical care as set forth in Dr. Crosby's declaration. Id.
Finally, the government suggests that this Court should apply the "deliberate
indifference" standard to Mr. El Sawah's claim that he has not received adequate health care,
arguing that to succeed, Mr. El Sawah must demonstrate that "medical staff has been deliberately
indifferent to [his] health or well-being." Gov't Opp'n at 14. The cases cited bythe government
applying this standard, however, addressed Eighth Amendment claims, not access to counsel
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claims. The issue here is not whether the failure to provide medical care violates an Eighth
Amendment right, but whether the long term failure to provide medical care, at this point, has led
to an interference with Mr. El Sawah's access to counsel and ability to pursue his habeas petition.
Even i f the Court fmds it appropriate to apply the deliberate indifference standard to Mr. El
Sawah's request for an order ending the government's interference with his right to counsel
through the deprivation of medical care, the declaration of Dr. Crosby supports a finding of
deliberate indifference ~ not from the health care providers themselves, but from the authorities
who have not made arrangements for the evaluations and treatment recommended not only by Dr.
Crosby, but, as the medical records confirm, also by the medical providers in Guantanamo.
Crosby Decl. at Tl 6, 8.
Conclusion
For the foregoing reasons and such other reasons as may appear at a hearing on this
motion, Mr. El Sawah respectfully requests that the Court issue the attached revised proposed
order directing the government to provide Mr. El Sawah with the medical care necessary to
preserve his ability to access counsel and pursue his petition for writ of habeas corpus.
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Respectfully submitted,
A. J. KRAMER
FEDERAL PUBLIC DEFENDER
Is/
MARY MANNING PETRAS
/s/
TONY AXAM, JR.
Assistant Federal Public Defenders
625 Indiana Avenue, N.W.
Suite 550
Washington, D.C. 20004
(202) 208-7500
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
TARIQ MAHMOUD ALSAWAM,:
Petitioner,
V.

:
!

BARACK OBAMA, et al.,
Respondents.

05-CV-1244 (CKK)

;
:

DECLARATION OF SONDRA CROSBY. M.D.
I, Sondra Crosby, M,D,, hereby declare:
1. I am an Associate Professor of Medicine and Public Health, at the Boston University
Schools of Medicine and PubHc Health, in the Departments of Medicine, and Health Law,
Bioethics, and Human Rights, and a member of the Section of General Intemal Medicine at
Boston Medical Center, I am board certified in intemal medicine and my clinical practice
focuses on the care of asylum seekers, asylees, and refugees. I also practice inpatient medicine
at Boston Medical Center, a tertiary care hospital, I have taught both nationally and
intemationally on caring for survivors of torture, and on performing forensic medical evaluations
utilizing the Istanbul Protocol. I ara co-founder and co-director of the Boston University
Forensic Medical Evaluation Group, an innovative interdisciplinary model which provides
medical forensic documentation of torture, ill treatment and other physical abuse. I have been
qualified as an expert witness in United States Immigration Court in Boston, and in the United
States District Court for the District of Columbia, and have written over 300 affidavits
documenting medical and psychological sequelae of torture,
2, I evaluated Mr, Tarek El Sawah at Guantanamo Bay in March 2011 and March 2012,
and visited with him briefly in July 2013, I have reviewed the medical records that have been
provided to Mr, El Sawah's counsel, which are dated through August 21, 2013. I have conferred
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with Mr, El Sawah's counsel and with Dr, Stephen Xenakis, after Dr, Xenakis visited with
Mr. Bl Sawah in August 2013. It is my strong conclusion that Mr. El Sawah is in extremely poor
health and requires timely medical evaluation and treatment for multiple serious medical
conditions, I am alanned that since my initial evaluation in 2011, appropriate testing arid
treatment has not occurred. This failure of treatment is despite multiple and repeated
recommendationsfi-ommilitary physicians, whose opinions and recommendations are generally
in agreement witli my own. Because ofthe failure of Guantanamo officials to comply with
medical recommendations that would meet basic standards of care, Mr, El Sawah's health has
markedly deteriorated.
3. I have reviewed the Respondents' Memorandum in Opposition to Petitioner's
Emergency Motion for Medical Care ("Govemment's Opposition"), dated August 26,2013. I
disagree with the government's speciflo assertions regarding Mr. El Sawah's medical condition
and necessary medical care, Mr. El Sawah is not receiving the standard of care for the multiple
chronic illnesses from which he suffers and has not had adequate assessment and diagnosis.
Moreover, the suggestion in the Govemment's Opposition that Mr. El Sawah has "refused"
medical care because he does not want to wear ami shackles - even if true - is not an adequate
basis upon which he should be denied medical care necessary to presei-ve his life.
4, Ml', El Sawah suffers with the consequences of morbid obesity and associated
illnesses that impair his daily functioning. As the govemment concedes, Mr, El Sawah is in the
extreme obesity category (having a body mass index greater than 40), As a consequence, he has
an increased risk of death from all causes, specifically including cardiovascular disease,
pulmonary disease, diabetes, and cancer. Mr, El Sawah is already sufferingfromthe
complications of severe obstructive sleep apnea, probable coronary artery disease, diabetes,
hyperi:ension, hyperiipidemla, fatty liver, and osteoarthritis, hi addition, he has recently
developed atrial fibrillation, an abnormal heart rhythm that increases risk of stroke and heart
failure. Due to his multiple co-morbidities, Mr. El Sawah is a complicated and high risk medical
patient, even in the most sopWsticated of medical facilities, He requires the combined expertise

Case l:05-cv-01244-CKK Document 313-1

Filed 09/03/13 Page 4 of 9

of both a pulmonologist and cardiologist,
5, Most urgent and life tlveatening of his oujxent multiple issues are his deteriorating
pulmonary status (which has not been evaluated or treated) and persistent exertional chest pain
despite medical therapy. He complains of shortness of breath,, difficulty breathing at night, and
chronic nasal congestion, and he can only sleep in a full upright sitting position. Mr. El Sawah's
inability to sleep in other than a full upright sitting position is very likely indicative of severe
obstructive sleep apnea ("OSA"), a condition where the airway becomes obstructed by the
excessive soft tissue in the neck. The best documented risk factor for OSA is obesity, The
medical standard of care for assessing this condition requires a full evaluation with
polysomnography (sleep study), followed by appropriate treatment. Untreated severe sleep
apnea presents an increased risk of mortality and is associated with hypertension, cardiovascular
disease, lung disease, and cerebrovascular disease, In my opinion, Mr, EI Sawah has impaired
neurocognitive function, which can also occur with OSA, due to chi'onic lack of oxygen to the
brain, Mr. El Sawah has not received appropriate evaluation or treatment of his probable OSA,
nor has he been evaluated for other potential contributing causes for his respiratory symptoms,
including restrictive or other primary lung disease, and coronary artery disease with angina,
and/or congestive heart failure, or chronic pulmonary emboli (all for which he is af high risk).
OSA increases the risk for heart failure because chronic hypoxemia results in pulmonary
vasoconstriction, whioh requires the riglit side ofthe heart to work harder to pump blood to the
lungs, which over time causes the right side ofthe heart to fail.
6. According to the medical record, multiple military doctors have recommended a sleep
study and treatment with CPAP (continuous positive airway pressure) delivered by a machine,
whioh is the appropriate standard of care. For example, in September, 2012, a military
otolaryngologist opined that Mr. El Sawah's symptoms were consistent with sleep apnea and that
polysomnography would be required for diagnosis, but noted that Guantanamo does not have this
capacity, and that treatment would be CPAP. to October 2012, a military neurologist indicated
there was a high index of suspicion for OSA, In November 2012, a follow up otolaryngology
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evaluation recommended treatment for OSA. The recent onset of daytime somnolence (i.e,,
recent observations from counsel that Mr. El Sawah falls asleep during conversations) strongly
suggest that this condition is worsening, and that his breathing is becoming so impaired that he is
retaining carbon dioxide, which has a central nervous system depressive effect (and which will
ultimately cause death), An arterial blood gas should be performed to measure oxygen and
carbon dioxide levels as part of his evaluation, Mr, El Sawah's symptoms of sleep apnea have
been allowed to progress for many years at Guantanamo without proper diagnosis and treatment,
and despite appropriate recommendations from the military's own physicians, According to the
medical records, a CPAP machine was ordered for Mr, El Sawah that would alleviate his
obstructed air passages. According to the Govemment's Opposition, the CPAP machine has not
yet JUTived, so Mr, El Sawah has been accumulating many years of complications, accounting for
his deteriorating health status,
7. Mr, El Sawah is also at rislc for obesity hypoventilation syndrome as a possibility for
his daytime somnolence (which portends a high mortality). To date, he has not undergone
pulmonai7 evaluation that would meet even minimum standards of care to address his
progressive pulmonary disease,
8. In addition to pulmonary disease, Mr, EI Sawah is at a very high risk for coronary
artery disease ("CAD"), He describes dyspnea (shortness of breath) on exertion and develops
chest pain with minimal activity, symptoms that are highly suspicious for cardiac disease given
his multiple risk factors. This opinion is in agreement with a military cardiologist, who
examined Mr, Bl-Sawah on December 12, 2012, and who also suspected CAD, but noted that
"patient's weight exceeds any available means to test for CAD at GTMO", On June 4,2013, a
follow up cardiac consultation also concludes that Mr, El Sawah's "weight limits current testing
at NH GTMO." The cardiologist also recommends that if Mr. El Sawah continues to have
angina despite medical therapy, fuilher investigation for obstructive CAD with stress testing or
cardiac catheterization is warranted. This physician also recommended treatment for OSA,
stating "treatment for OSA would reduce AF burden and reduce risk for developing CHF

Case l:05-cv-01244-CKK

Document 313-1 Filed 09/03/13 Page 6 of 9

[congestive heart failure] in future," According to the records, and consistent with my July 2013
conversation with Mr. El Sawah, his symptoms of shortness of breath and chest pain have
persisted despite treatment with appropriate medications, and he has not yet been evaluated with
the appropriate and recommended testing,
9, According to the Govemment's Opposition, Mr. El Sawah has."reftised" an
echocardiogram, However, an echocardiogram is of limited use for a patient of Mr. El Sawah's
size and would not evaluate myocardial ischemia or determine if there is blockage in his arteries.
In fact, Mr, El Sawah underwent an echocardiogram in Guantanamo in 2007, and the medical
personnel administering the test were unable to visualize any endocardium secondary to body
habitus ~ in other words, Mr, El Sawah's size prohibited the technicians from seeing anything
useful to detennine the status of Mr, El Sawah's heail condition. Guantanamo personnel also
have noted that Mr. El Sawah exceeds the weight limit for a nuclear stress test. Given Mr, El
Sawah's condition, the appropriate test to evaluate him for coronary artery disease would likely
be a positron emission tomography ("PET") myocardial perfusion imaging ("MPI"), under close
care of both a cardiologist and pulmonologist. Cardiac catheterization might also be considered
in a tertiary care center. My understanding from review ofthe medical records is that these tests
are not available at the Naval Hospital in Guantanamo, The appropriate standard of care requires
that Mr, El Sawah either be taken to a care center that can provide these tests under the
evaluation ofa cardiolgoist and a pulmonologist, or the tools necessary to perform these tests
with qualified medical professionals be brought to Guantanamo to provide the necessary care.
Without this care, Mr, El Sawah's life is at risk,
According to the medical records, Mr, El-Sawah was diagnosed with atrial fibrillation
(AF), an abnomial heart rhythm, in November 2012, AF puts him at even further cardiovascular
risk, including substantially increasing his risk for stroke. The AF is likely a complication ofthe
untreated OSA (an opinion also shared by the cardiologist at Guantanamo),
10, 1 do agree with the Joint Medical Group's current medication regimen to
aggressively treat lipids, blood pressure, diabetes and anticoagulation for stroke prevention.
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However, the lack of diagnostic pursuits (despite recommendations by Guantanamo doctors) of
his respiratory and cardiac conditionsriseto the level of neglect by Guantanamo authorities.
11, With regard to Mr, EI Sawah's obesity, the Government's Opposition submits;
"Petitioner has been advised on numerous occasions to consume fewer calories atid get regular
exercise," This is not the standard of care for someone in Mr. El Sawah's weight range, which is
stated to be 408 pounds. Mr. El Sawah's obesity is a serious medical condition. It is not simply
the result ofthe lack of will power or overeating, as the Government's Opposition suggests.
Moreover, Mr, El Sawah acquired this condition while detained at Guantanamo under the
custody and care ofthe goveimment. Given Mr, El Sawah's ongoing undiagnosed symptoms of
chest pain and shortness of breath, encouraging regular exercise is reckless and could prove
dangerous prior to fiirther evaluation and treatment, Medical practice guidelines (including those
published by the National Institutes of Health) dictate that a patient in Mr. El Sawah's current
condition undergo evaluation mid treatment from a physician with expertise in the treatment of
obesity. Mr. El Sawah is agreeable to this treatment recommendation, and according to the
medical records, Mr El-Sawah has repeatedly asked for treatment of his obesity (refer to notes
from August, September, and October 2012). Although Mr. El-Sawah has reportedly refused
advice to change his diet made by medical staff, it is my strong recommendation that he be
evaluated by a physcian who specializes in the field of obesity treatment, for a comprehensive
approach to weight loss (which is the current accepted standard of care). This would include
behavioral therapy, diet, medications, and consideration for bariatric surgery, which is a
procedure performed to achieve weight loss by reducing the size of the stomach with a gastric
band or through removal of a portion of the stomach. .
12. The Govemment's Opposition states that Mr. El Sawah is required "to walk no more
than 40-50 yards to an ambulance" to receive medical treatment. Because Mr, El Sawah has
been experiencing shortness of breath and chest pain, requiring him to walk 40-50 yards may be
unreasonable until he has undergone the appropriate tests and treatment for shortness of breath
and chest pain, I would have to interview him in more detail, including perfonming ambulatory
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pulse oximetiy (a non-invasive metliod for monitoring a patient's oxygen saturation), prior to
arriving at a conclusion on this issue, but to my knowledge such an evaluation has not been done
in order to determine if Mr, El Sawah can walk 40-50 yards,
13, The Government's Opposition also indicates that while Mr, BI Sawah currently is not
required to be shackled at his ankles to receive medical treatment, he is required to wear aiTn
shackles. Given his large size, arm shackles likely would interfere with his ability to ambulate,
limit his chest excursion, and exacerbate his symptoms, I would have to observe Mr, El Sawah
in shackles to arrive at a definitive opinion on this issue,
14, Mr. El Sawah's current medical condition and motivation to adhere to treatment is
further complicated by symptoms of depression and hopelessness about the fiJture, I am
concerned about the possibility of neurocognitive decline from chronic hypoxia (lack of oxygen).
As Dr. Xenakis observed in his memorandum dated August 14, 2013, Mr, El Sawah's "mental
state has worsened and he appears apathetic with diminished will to live." Without h-eatment for
his cardiac condition and OSA, his condition will continue to worsen and his cognitive
functioning will continue to decline, preventing him from effectively communicating with his
counsel.
15, hi summary, Mr, El Sawah has multiple serious life threatening medical comorbidities, and as a result, his functional status is extremely limited. He is at significant
increased risk of mortality, I strongly disagree with tlie conclusion in the Govemment's
Opposition that "his life is not in imminent danger," and it is my opinion that he will -•. ifhe has
not already - suffer irreparable harm ifhe does not receive immediate medical attention that
comports with well established standards of medical care. Specifically, in order to comply with
medical standards of care, the following should occur: (1) a sleep study with treatment
including a CPAP (continuous positive airway pressure) machine, as recommended by multiple
Guantanamo physician; (2) evaluation and treatment for pulmonary disease by a pulmonologist;
(3) testing to evaluate for coronary artery disease, as recommended by a Guantanamo physician
(most likely with a positron emission tomography ("PET") myocardial perfusion imaging
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("MPI"), under close care of both a osirdiologlst and pulmonologist) or cardiac catheterization,
and (4) treatment for obesity consistent with current standards of medical care,

Pursuant to 28 U.S.C. 1746,1 declare under penalty of peijury that the foregoing is true,
accurate and coirect

•^'^^
SONDRA CROSBY, M.D.
DATE:

-S/^-^t-^M
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DEr Af^TMI'lKl- O f DEFENSE
OFFICE OF THE €Um¥ PEFEA^SE. COUNSEL
1620 DEFKNSR PENTAGON

4 Jim 2012
MEMORAMDUM FQR THE COM:!^4A,Ml>3ili JQINT TASK. FOECH CHJA>rrAKAMO
SORfiiCT: SEIJIJESTFOR MI!05CALCAKE Am MXim TO RECREATION YARf>
F0R:ISK535

1. This rcqitcst is_sufeiiited in order to secfc appropriate tnedlcal care -rcciinied by the state of
ISN 535's health/ SSN 535 is grossly otee md Ms w^ighi has steadily iacreased lh>m
appfoxiitmvly 180 lbs. whco he was. xmtiaiiytotjughtto JTF^^iTMO w> over 450 lbs-, today.
Though I have not, been ptovided with a copy of JSN,535'a medical temtil his sigsiflcaiii wdgbi
gain over the past 10 years af ITF-GTMO is indicative ofthe iaci that he has nol been receiviog
ap|M-opi:kic msiml care and is now » m exirewely higfe risk of cteatfa. Tterefere, I respcct&iiy
mqmiHi that WM S3S be' «val««ied and trmttdhy a baiialric physidan wk? spmaliwis in tlw
ti'catraeat oi'obesity and cojHortjMlies swcfa as skcp apnea, Walter Reed .Nationai Military
Medical Center has a a-arialrfc Departnimt slatted wit!: |*ysifimis wlio specialize in thss araol"

2, Addttionaffy, ISN 535 had previously been granted access to a recreation yard to sdlcfw .Mm to .
walk,'inan etlort lotoseweight. I have been notified that this privilege was* mmrtly revokal,
leaving ISlsI 535 with m mantoexercise, I am aot aware of ihe reason for the revocalicMi aiibk
privilege. .bi,it based on, tSN 535's hmUh mnmm% I rcspeti,i¥}|y teqms,t thm. M&mwiki^ he
mlored.

time. ] may he contacted at (703) 696-94S}0 Ext. i 19 or sgan.glcason^tmljnii.

Very respexifuUy subniitted.

Major, U.S. Marine Corps
Octsilcif 0efeBse Counsel
Copy to:
CilCRt
OCDC

* .See GC iij, art 35.
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DEPARTMENT OF DEFENSE
REPUVTO
ATTBNTfON O F

HKADaUARTERS, JOINT TA$K FOftCH WANTAMAMO
U.S, NAVAL STATION. (SUANTANAMO BAY, CUBA
APO AE 0S822

JTF-OTMO-CDR

20 August 2013

MEMORANDUM FOR LtCol Seati M, Gleason, USMC atid LTC Deirdre 0, Brou, JA, Defense
Counsel for Mr. Tarek el-Sawah
SUBJECT: Defense Request to Transfer Mr. Tarek el-Sawah

1, Reference: Mmotmdvm, LtCoI Sean M. Gleason, USMC and LTC Deirdre O. Brou, JA,
Defense Coimsel for Mr. Tarek el-Sawah, 15 August 2013, Subject: Request for Immediate
Transfbr of Mr. Tarek el-Sawah to a Medical Facility with the Level of Care Sufficient to Address
His MediciPtl Issues.
2. Your request will be forwarded to the Deputy Assistant Secretary of Det<iSitise (Rule of Law and
Detainee Policy).

R. W. BUTLER
Rear Admiral, U.S, Navy
Comtrlander
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TARIQ MAHMOUD ALSAWAM,
Petitioner,
05-CV-1244 (CKK)

BARACK OBAMA, et al.,
Respondents.

ORDER
Upon consideration of Petitioner's Emergency Motion for Medical Care, and finding
good cause shown, it is this

day of

, 2013, hereby

ORDERED that the motion is GRANTED; and it is further
ORDERED that the government shall provide Mr. El Sawah with the medical treatment
necessary to assure his access to counsel and the court, including: (1) a sleep study with
treatment including a CPAP (continuous positive airway pressure) machine; (2) evaluation and
treatment for pulmonary disease by a pulmonologist; (3) testing to evaluate for coronary artery
disease, such as testing with a positron emission tomography ("PET") myocardial perfusion
imaging ("MPI") under the close care of both a cardiologist and pulmonologist; and (4) treatment
for obesity consistent with current standards of medieal care.

COLEEN KOLLAR-KOTELLY
U.S. DISTRICT JUDGE

