
November 7, 2014 

 

Dear Mr. Solicitor General: 

 

We, the undersigned members of the Constitution Project’s Task Force on Detainee Treatment,
1
 

write to urge you not to appeal Judge Gladys Kessler’s decision in Dhiab v. Obama, et al, No. 05 

cv 1457 (DDC, Oct. 3, 2014) to unseal 32 videotapes showing Mr. Abu Wa’el Dhiab being force 

fed and forcibly extracted from his cell at the Guantanamo Bay detention facility.
2
  Especially 

given the government’s own descriptions of Mr. Dhiab’s forced feedings and forced cell 

extractions (FCEs), withholding the videotapes cannot be justified on the basis of national 

security.  Moreover, release is fully consistent with President Obama’s repeated commitment to 

meaningful government transparency. 

 

Mr. Dhiab was brought to Guantanamo in 2002.  More than five years ago, by unanimous 

decision of our government’s national security agencies, he was cleared to be transferred out.  

Yet he remains at Guantanamo.  Mr. Dhiab is protesting his ongoing detention through the only 

means available to him:  a hunger strike.  His lawsuit challenges the legality and humanity of 

JTF-GTMO’s forced feeding practices. 

 

During the course of this litigation, the government disclosed that it possesses the above-

mentioned videotapes.  Mr. Dhiab wants them shown publicly.  The government claims that 

doing so would place U.S. service members, including Guantanamo staff, at significant risk.  On 

October 3, 2014, over the government’s objection, Judge Kessler ordered the videotapes 

unsealed and redacted – to remove the identities of Guantanamo staff – in preparation for release.  

We understand that the Justice Department has not yet decided whether to appeal Judge 

Kessler’s decision.  It should not. 

 

The government’s own descriptions of forced feeding and FCE belie its claim that releasing the 

tapes – with the redactions Judge Kessler ordered – would jeopardize national security.  

According to Guantanamo’s Senior Medical Officer (SMO), “JTF-GTMO conducts enteral 

feeding of detainees in the kindest, safest, and most humane way possible.”  The SMO claims 

that he has “personally observed enteral feeding of many detainees, and … never observed a 

detainee experience a painful reaction during the placement of the nasogastric tube.”  “The 

current procedures are not painful,” the SMO says, and he “cannot think of any adjustments to 

the current policies that would make them less painful.”  Indeed, Justice Department lawyers told 

Judge Kessler that “this is a very common and safe procedure that children's hospitals allow 
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parents to do at home on infant children…”  They argued further that “Mr. Dhiab’s own medical 

records confirm regularly that he tolerates the procedure well, without complaints, and on the 

rare occasions when any issues are raised, the medical staff is responsive to those concerns.” 

 

Justice Department lawyers offered a similarly benign description of FCE at Guantanamo: 

“[T]hat process is used only as a last resort after all other alternatives have failed.  The guard 

staff uses the minimal amount of force necessary….”  It is “a very controlled and measured 

process….” 

 

If this is what the videotapes show – painless, safe and humane procedures that Mr. Dhiab has 

undergone without complication or complaint, accompanied by the responsible use of minimal 

force only when absolutely necessary – the government’s fear that releasing them would inflame 

world opinion and further endanger Americans seems unfounded.   

 

Of course, Mr. Dhiab describes a much different experience, one that is punitive, degrading, and 

unnecessarily painful.  If the videotapes are consistent with Mr. Dhiab’s account, the public has 

every right to know what is being done in its name and the government’s responsibility is to stop 

such abuse, not to hide it.     

  

On his first day in office, President Obama announced his commitment “to creating an 

unprecedented level of openness in Government.”  “We will work together,” he said, “to ensure 

the public trust and establish a system of transparency, public participation, and collaboration. 

Openness will strengthen our democracy and promote efficiency and effectiveness in 

Government.”  Those virtues apply equally in national security cases.  “I recognize that in our 

democracy,” the President said during his 2013 State of the Union address, speaking about 

controversial counterterrorism operations, “no one should just take my word for it that we’re 

doing things the right way.” 

 

Judge Kessler’s order to redact and release the 32 videotapes of Mr. Dhaib’s forced feedings and 

FCEs presents the Obama administration with an important opportunity.  If the administration is 

serious about fulfilling the President’s public promises, it will accept and comply with that order. 

 

Thank you for your attention to this important matter. 

 

Sincerely, 

 

s/ Talbot “Sandy” D’Alemberte   s/ Amb. James R. Jones 

 

s/ Prof. Richard A. Epstein    s/ Lt. Gen. Claudia Kennedy, USA (Ret.) 

 

s/ Dr. David P. Gushee    s/ Amb. Thomas R. Pickering 

 

s/ Prof. Azizah al-Hibri    s/ Gerald E. Thomson, M.D. 

 

s/ Brig. Gen. David R. Irvine, USA (Ret.)  s/ Judge William S. Sessions  

 
Signatories’ biographies are available here.  

http://detaineetaskforce.org/the-task-force/member-bios/

